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Application for approval of Enterprise Agreement pursuant to s 79 of the Fair
Work Act 1994 (SA) — Whether the procedural requirements for the approval of
the agreement have been met — Whether clauses contained within the proposed
agreement, in particular clauses which the CFMMEUSA submit purport to
exclude it, indicate that the agreement should not be approved — Whether there
is ‘serious doubt’ as to approval pursuant to s 79(6) of the FW Act. HELD:
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approved — Enterprise Agreement approved.
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Introduction
1 This matter concerns an application from the Corporation of the City

of Unley (City of Unley) seeking approval of the City of Unley
(AWU) Enterprise Bargaining Agreement 2021 (the enterprise
agreement) for employees covered under the Local Government
Employees Award. The application was received by SAET on
11 March 2022.

On 21 March 2022, SAET received correspondence from the
Construction Forestry, Maritime, Mining and Energy Union,
SA Branch (CFMMEUSA) in which the CFMMEUSA requested
confirmation that the within application had been lodged.

In its correspondence, the CFMMEUSA indicated they sought to be
heard on the matter before SAET approved the enterprise agreement.

By further correspondence dated 24 March 2022, the CFMMEUSA
indicated that it opposed the approval of the enterprise agreement for
various reasons. Accordingly, SAET determined to list the matter for

hearing and after multiple attempts to find a suitable date, the hearing
was scheduled for 4 May 2022.

Following the hearing on 4 May 2022, the parties were given an
opportunity to file further submissions in writing.

The issue here is whether the criteria under s 79 of the Fair Work Act
1994 (SA)(FW Act) have been met to enable SAET to approve the
enterprise agreement. In particular, whether the requisite proportion
of employees to be covered by the enterprise agreement agree,
whether the process for negotiating and approving the agreement were
met and whether clauses within the enterprise agreement that purport
to exclude the CFMMEUSA are such that SAET should not approve
the enterprise agreement.

Fair Work Act 1994 (SA)

7

An enterprise agreement may be made between one or more
employers and a group of employees. Section 75(2) of the FW Act
provides for a registered association to enter into an enterprise
agreement on behalf of:

(a) any member or members of the association who have given the
association an authorisation to negotiate the enterprise agreement on
their behalf; or
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10

11

(b) any group of employees (whether or not members of the association)
if the association is authorised, after notice has been given as
required by the regulations, by a majority of the employees
constituting the group to negotiate the enterprise agreement on behalf
of the group.

(3) A member of an association is taken to have given the association an

authorisation for the purposes of subsection (2) for as long as the
member remains a member of the association unless the member, by
written notice given to the association, withdraws the authorisation.

The form and content of an enterprise agreement is provided for in
s 77 of the FW Act. The requirements include that: it be in writing,
specify the employer to be bound by the enterprise agreement, and
define the group of employees to be bound by the enterprise
agreement.

Further, s 77(1)(d) provides:

if a majority of at least two-thirds of the total number of employees to be
covered by the agreement agree—may include a provision giving an
association of employees that is able to represent the industrial interests of
the employees' rights to represent the industrial interests of those
employees to the exclusion of another association of employees.

Once parties to an enterprise agreement have agreed on the terms,
pursuant to s 77 of the FW Act, it is to be submitted to SAET for
approval within 21 days. Pursuant to s 78 of the FW Act, an enterprise
agreement has no force or effect unless approved by SAET.

Section 79 relevantly provides:

Approval of enterprise agreement

(1) Except as otherwise provided, SAET must approve an enterprise
agreement if, and must not approve an enterprise agreement unless, it is
satisfied that—

(a) Dbefore the application for approval was made, reasonable steps were
taken—

(1) to inform the employees who are covered by the agreement
about the terms of the agreement and the intention to apply to
SAET for approval of the agreement; and

(i) to explain to those employees, the effect the agreement will
have if approved and, in particular—

* to identify the terms of an industrial instrument (if
any) that currently apply to the employees and will,
if the agreement is approved, be excluded by the
agreement; and
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(©)

(d)

(e)

(H
(2
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+ if the agreement supersedes an earlier enterprise
agreement, to identify the differences in the terms of
the agreements; and

*  to explain the procedures for preventing and settling
industrial disputes as prescribed by the agreement;
and

* to inform the employees of their right to
representation in the negotiation, and proceedings for
approval, of the agreement and, in particular, that an
employee may be represented by an agent of an
employee's choice, or an association of employees;
and

the agreement has been negotiated without coercion and a majority of
the employees covered by the agreement have genuinely agreed to be
bound by it; and

if the agreement is entered into by a registered association as
representative of 1 or more employees bound by the agreement—
SAET is satisfied (in such manner as it thinks fit) that the association
is authorised to act in accordance with the provisions of this Act; and

the agreement provides for consultation between the employer and the
employees bound by the agreement about changes to the organisation
and performance of work or the parties have agreed that it is not
appropriate for the agreement to contain provision for such
consultation; and

the agreement—

(1) 1s, on balance, in the best interests of the employees covered
by the agreement (taking into account the interests of all
employees); and

(i) does not provide for remuneration or other conditions of
employment that are inferior to the standards that apply under
Part 1 Division 2; and

(ii1)) does not provide for remuneration or conditions of
employment that are (considered as a whole) inferior to
remuneration or conditions of employment (considered as a
whole) prescribed by an award under this Act that applies to
the employees at the time of the application for approval; and

the agreement is consistent with the objects of this Part; and

the agreement complies with the other requirements of this Act.

(1a) The agreement of employees to be bound by a proposed enterprise agreement
may be indicated by ballot or in some other way.

(1b) If a ballot of employees is taken—

(a)

SAET must be satisfied that—
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(1) all employees were given a reasonable opportunity to
participate in the ballot; and

(i) the ballot was conducted in accordance with the rules for the
conduct of ballots (if any) laid down by regulation; and

(i) a majority of the employees casting valid votes at the ballot
voted in favour of the proposal; and

(b) if SAET is so satisfied, it will be presumed that a majority of the total
number of the employees (including those who did not vote at the
ballot) is in favour of the proposal.

(1c) In deciding whether an agreement is in the best interests of an employee with

2)

3)

(4)

)

a disability, SAET must have regard to the Supported Wage System of the
Commonwealth (or any system that replaces it), and any other relevant
national disability standard identified by or under the regulations.

SAET must refuse to approve an enterprise agreement if a provision of the
agreement discriminates against an employee because of, or for reasons
including, race, colour, sex, sexual preference, physical or mental disability,
marital status, family responsibilities, pregnancy, religion, political opinion,
national extraction or social origin.

SAET must not approve an enterprise agreement if the agreement applies to
part of a single business or a distinct operational or organisational part of a
business and SAET considers that—

(a) the agreement does not cover employees who should be covered
having regard to—

(1) the nature of the work performed by the employees whom the
agreement does cover; and

(i1) the relationship between that part of the business and the rest
of the business; and

(b) it is unfair that the agreement does not cover those employees.

In deciding whether to approve an enterprise agreement, SAET must identify
the employees (if any) who are covered by the agreement but whose interests
may not have been sufficiently taken into account in the course of negotiations
and must do whatever is necessary to ensure that those employees understand
the effect of the agreement and their interests are properly taken into account.

Despite subsection (1)(e)(ii) and (iii), SAET may, on referral of an enterprise
agreement by a member of SAET who considered the agreement in the first
instance, approve the agreement if SAET is satisfied that—

(a) a majority of at least two-thirds of the total number of employees to
be covered by the agreement is in favour of making the agreement;
and

(b) the enterprise is suffering significant economic difficulties; and

(c) the agreement would make a material contribution to the alleviation
of those difficulties; and
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(10)

(d)

(e)
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there are reasonable prospects of the economic circumstances of the
enterprise improving within the term of the agreement; and

having regard to any relevant award under this Act (which should be
considered as a whole) the agreement does not substantially
disadvantage the employees covered by the agreement.

An enterprise agreement must also be referred to SAET for approval if the
member of SAET before whom the question of approval comes in the first
instance is in serious doubt about whether the agreement should be approved.

If an enterprise agreement is to be entered into on a provisional basis—

(2)

(b)

the prescribed provisions do not apply to its approval under this
section; but

the agreement may only be approved on condition that—

(1) the agreement is to be renegotiated between the employer and
the group of employees within a period (not exceeding 6
months) SAET considers appropriate in the circumstances
and fixes on approving it; and

(i1) if, in the course of the renegotiation, the employer and the

group1 reach agreement (either in the same or on different
terms), the agreement is, on its approval under this Part, to
take the place of the provisional agreement and, if agreement
is not reached, the provisional agreement lapses at the end of
the period fixed for its renegotiation.

Explanatory note—

The prescribed provisions are subsection (1)(a), (b), (¢) and
subsections (4) and (5).

If SAET is of the opinion that grounds may exist for withholding approval of
an enterprise agreement but—

(a)

(b)

an undertaking is given to SAET by one or more of the persons who
are to be bound by the agreement (or by a duly authorised
representative on their behalf) about how the agreement is to be
interpreted or applied; and

SAET is satisfied that the undertaking adequately deals with the
aspects of the agreement that might otherwise lead SAET to withhold
its approval,

SAET may incorporate the undertaking as part of the agreement, or amend the
agreement to conform with the undertaking, and approve the agreement in its
modified form.

Before SAET rejects an application for approval for an enterprise agreement
on the ground that its provisions do not meet the criteria for approval, it should
identify the aspects of the agreement that are of concern to SAET and allow a
reasonable opportunity for the renegotiation of those aspects of the agreement.
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(11) SAET may approve an enterprise agreement without proceeding to a

formal hearing if SAET—

(a) is satisfied on the basis of documentary material submitted in
support of the application that the agreement should be approved;
and

(b) has given public notice of its intention to approve the agreement
in accordance with the rules.

Note—

1 The group may, if the appropriate authorisation exists, be represented in
the negotiations by an association or associations of employees—
See section 75.

Submissions

12

13

14

15

16

At the hearing, the CFMMEUSA submitted that the City of Unley had
not provided enough evidence for SAET to be satisfied that the
requirements of the FW Act had been met and that the enterprise
agreement should not be approved. It contended that the information
contained within the initiating application (Form A32) was inadequate
for SAET to approve the enterprise agreement.

Further, the CFMMEUSA submitted that in accordance with subs-
s 79(6) of the FW Act, the Commissioner hearing the application at
first instance should refer the matter to the Full Bench of SAET if that
member has serious doubt about whether the agreement should be
approved.

Given the issue of ‘serious doubt’ was raised at the hearing, parties
were given the opportunity to provide further written submissions in
order to consider whether the agreement should be approved or
referred to the Full Bench of SAET.

Written submissions were received from the City of Unley and the
CFMMEUSA up to 16 June 2022. Those submissions have been taken
into account when considering whether the enterprise agreement
should be approved.

In relation to the procedural requirements, the City of Unley submitted
that it had met the requirements for the approval of the enterprise
agreement and had provided all necessary documentation to satisfy
SAET that it should approve the enterprise agreement. The City of
Unley further submitted that it could provide additional documentary
evidence to SAET if necessary.
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22

23

In writing, the CFMMEUSA submitted that the City of Unley did not
meet the statutory requirements procedurally in conducting the ballot
at the time the enterprise agreement was voted on.

In reply on the issue of the ballot, the City of Unley submitted that the
information contained within section 6 of Form 32 demonstrated how
the Enterprise Agreement was formally entered into by the employees
of the organisation — i.e. in accordance with s 75(2)(b) of the FWA,
with employees being represented by the Amalgamated Australian
Workers (SA) Union (AWU), but it did not indicate how that authority
was conferred.

The CFMMEUSA contended that for the AWU to represent all
employees, as it proposes in the enterprise agreement (in clause 6), it
has to meet the requirements of s 77(d) of the FW Act.

By affidavit of Peter Lamps, sworn on 24 May 2022 and lodged in
SAET on the same date, the circumstances of the authority were
explained. Mr Lamp deposed that he is the Branch Secretary of the
AWU and that as at the date of his affidavit, there were 28 active
members employed by the City of Unley who were eligible members
within the AWU rules.

Mr Lamps further deposed that at the close of the employee vote on
the City of Unley’s enterprise agreement on 2 March 2022, the AWU
had 23 members out of the group of 36 employees eligible to vote and
that none of those members had withdrawn their authority for the

AWU to negotiate and enter into the enterprise agreement on their
behalf.

The City of Unley submitted that there were 39 employees who were
eligible to vote for the agreement.

With respect to clauses within the proposed enterprise agreement that
required SAET to oppose the approval of the enterprise agreement, the
CFMMEUSA contended that proposed cl 9.3.3 was objectionable.
That clause identifies that an Enterprise Agreement Negotiating
Committee (EANC) shall be established to negotiate the next
agreement. Specifically, it states that:

9.3.3 Negotiation of new Agreement

a) A separate committee titled the Enterprise Negotiating
Committee (EANC) shall be established to negotiate the next
enterprise agreement pursuant to 5.1

b) The EANC shall consist of up to five (5) management
representatives and up to five (5) employee representatives of
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27

28

29

which one employee representatives will be the AWU
Workplace Representative and one will be the State Secretary
of the AWU (or his/her nominee).

The City of Unley’s position is that the CFMMEUSA argument
should be rejected on the basis that this clause has been included in
previous enterprise agreements, including the existing agreement, and

does not purport to be at the exclusion of other unions including the
CFMMEUSA.

Additionally, the clause positively identifies that of the five employee
positions on the committee, one will be the AWU workplace
representative, and one will be the AWU State Secretary. It does not
propose that the AWU will be the only union at the exclusion of all
other unions, as it submits that there are 3 additional employee
positions to be filled with candidates chosen by the employees,
whether they are from the AWU or any other union.

The City of Unley further submits the current agreement includes the
same clause which was approved and while the applicant did not
include the CFMMEUSA in the EANC, the CFMMEUSA did put
forward its log of claims which the City of Unley genuinely
considered. That being the case, it says that the CFMMEUSA cannot
argue that the AWU acted exclusively and that the CFMMEUSA’s
items for negotiation were not considered.

On this matter, it is noted that there is documentary evidence provided
by the City of Unley including emails and correspondence between it
and the CFMMEUSA that indicate the City of Unley did receive and
consider the CFMMEUSA’s log of claims.

In addition to its concern regarding cl 9.3.3, the CFMMEUSA opposes
the approval of the enterprise agreement on the basis that: the
proposed agreement at cl 5.2 renegotiates the proposed enterprise
agreement with the AWU only, cl 9.3.1 provides the AWU status on
the Workplace Consultative Committee only, and ¢l 12.5 includes the
AWU in consultation only.

The proposed enterprise agreement defines the union as the AWU.
The City of Unley submits that this is consistent with the Local
Government Award, which recognises the AWU as the union.

Consideration

30

In relation to the procedural requirements, I am satisfied that the
evidence before me establishes that the AWU have met s 75(2)(b) of
the FW Act and are not representing employees to the exclusion of all
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34
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36

other employees making the requirement to meet s 77(1)(d)
redundant.

The matters included within the proposed enterprise agreement were
voted on by the employees, with the final vote being 23 for the
agreement, and 10 against.

When determining the outcome of a vote for the approval of an
enterprise agreement, SAET must consider the requirements of
subs 79(1b) of the FW Act as set out above.

I accept the documentation and submissions provided by the City of
Unley as to the elections conducted. This demonstrates that the first
vote on the enterprise agreement occurred in September 2021 and was
rejected by the employees. For the purpose of a second vote conducted
in February/March 2022, the City of Unley included the proposed
enterprise agreement to the affected employees as well as information
regarding how the voting would be conducted.! The ballot was
conducted confidentially and was open for a period of two weeks.
Absent employees were emailed a ballot and were provided an
opportunity to vote. All other employees were provided a ballot,
which they placed in a locked ballot box during the voting period.?
When the ballot was counted, the vote for the enterprise agreement
was 23 votes for, and 10 votes against.

I am satisfied that all employees were given a reasonable opportunity
to participate in the ballot. Additionally, I am satisfied that the ballot
was conducted appropriately and a majority of employees who voted
were for the approval of the agreement. Whether there were
36 or 39 employees eligible to vote at the relevant time, the
23 employees who voted in favour of the enterprise agreement clearly
represents a majority of the total number of eligible employees.

Pursuant to s 79(1b)(b) of the FW Act, having been so satisfied, it is
presumed that a majority of the total number of employees is in favour
of the agreement.

With regard to other relevant procedural requirements, while the City
of Unley did not include any of the claims in the proposed enterprise
agreement submitted by the CFMMEUSA, it is evident from the
correspondence between the City of Unley and the CFMMEUSA
submitted, that the CFMMEUSA were provided an opportunity to put
forward their proposed enterprise agreement items for consideration.
The CFMMEUSA’s submissions to the opposite therefore are

! Attachment 29 of the applicant’s submissions.
2 Attachment 30 of the applicant’s submissions.
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39

40

41

42
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Unley cannot be found to have negotiated with the AWU to the
exclusion of another association (the CFMMEUSA) and it is therefore
not in breach of s 77(1)(d) of the FW Act.

In relation to the clauses opposed by the CFMMEUSA, I note the
submissions of the City of Unley. If an employee sought
representation from the CFMMEUSA and were denied by the City of
Unley, then the CFMMEUSA would be entitled to bring that matter
before SAET at that time for consideration. Proposing the AWU as
the union does not in itself exclude an employee from seeking the
assistance of another union such as the CFMMEU.

In terms of the AWU having representative rights when negotiating
enterprise agreements, s 76A (3) of the FW Act provides the
following:

76A- Best Endeavours Bargaining

(3) SAET may, on the application of a party to any negotiations, give
directions to resolve any dispute as to the composition of the group of
employees for negotiating purposes.

Best Endeavours Bargaining was available to the CFMMEUSA
during this period of negotiations, but for whatever reason the
CFMMEUSA did not seek to intervene under this statutory provision.
This was a forensic decision made by them. However, it is available
to the CFMMEUSA in any future negotiations, if it should choose to
do so.

The rest of the clauses that are offensive to the CFMMEU are not
matters that would preclude SAET from approving an enterprise
agreement, as identified in s 77 of the FW Act (Form and Content) and
s 79 of the FW Act (Approval). Accordingly, the submissions of the
CFMMEUSA are without substance.

Section 77 of the FW Act identifies matter such as specifying the
employer and employees bound by the agreement makes provision for
sick leave make provisions for renegotiations and provides a
timeframe of 21 days to submit the application to SAET, after the
agreement 1s signed.

Section 79 of the FW Act identifies matters such as: whether the new
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agreement supersedes another; explaining the procedures for
preventing and settling an industrial dispute; informing the employees
of their rights to representation; that the agreement must be negotiated
without coercion; whether SAET is satisfied if an agreement is entered
into by a registered association; whether the agreement provides for
consultation; whether the agreement is in the best interest of the
employees covered by the agreement; and that it does not provide for
inferior wages and conditions provided in the standards or the relevant
award. Finally, whether the enterprise agreement is consistent with the
objects of the FW Act and complies with other requirements of the
FW Act. On the facts of this application, I am satisfied that all of those
requirements have been met.

Therefore, I am satisfied that the process for the approval of the
enterprise agreement have been met and [ have no serious doubt about
the approval of the enterprise agreement. Accordingly, the approval of
the enterprise agreement is not required to be referred to the Full
Bench of SAET pursuant to s 79(6) of the FW Act.

Having established that the enterprise agreement has met the
requirements of the FW Act, and in accordance with s 79(1), I hereby
approve this enterprise agreement.

In terms of the operative date, an enterprise agreement that is not
challenged is generally approved 14 days after it has been received by
SAET, after its intentions are provided to the parties. So as not to
prejudice the employees to any great degree, I find that the operative
date for the enterprise agreement is 16 June 2022. This is the date that
the City of Unley filed its last written submissions, which provided
the details required to approve the enterprise agreement. I note the
parties have agreed to administrative arrangements from 1 July 2021
the agreement has a nominal expiry date of 30 June 2023.
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